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THIS AGREEMENT is made on the

        day of                                            2022
BETWEEN

(1) WEST SUSSEX COUNTY COUNCIL of County Hall, West Street, Chichester, West Sussex, P019 1RQ (“WSCC”); and 
(2) [INSERT NAME OF School] of [INSERT ADDRESS OF School] (“the Partner”), 

each being referred to as a “Party” and together the “Parties”.
BACKGROUND

(A) WSCC has undertaken a competitive procurement exercise to establish a pseudo-dynamic purchasing system using the ‘light touch regime’ under the Public Contracts Regulations 2015 (“DPS”), for the purchase of independent alternative provision services (“the Services”).
(B) Independent alternative provision may be defined as third party educational support services including activities in which a student participates as part of their regular timetable, away from the site of the school or the student referral unit where they are enrolled, and not led by school staff. Independent alternative provision works alongside the services of special educational needs and/or disability and inclusion strategy.   
(C) The DPS provides a pre-qualified list of providers that WSCC, and any authorised school purchaser in West Sussex (including the Partner) may use to call-off their requirements where they have identified a specific need for alternative provision. 
(D) The DPS commences on 1st September 2021 and is for an initial period of two (2) years and five (5) months, with the option for WSCC to extend the DPS for a further period (or periods) of up to two (2) years, which may be exercised in two separate extension periods of one (1) year. The total duration of the DPS shall not exceed four (4) years and five (5) months.
(E) The DPS shall be continuously open and new providers can apply to join the DPS at any time.  
(F) WSCC is the lead procurement partner for the DPS and all of the DPS Agreements with the Providers will be entered into by WSCC. The DPS allows any academy school, any free school and any maintained school in West Sussex (“Other Purchasers”) (including the Partner) to purchase Services from Providers under the DPS by contracting directly with the Providers. All such Call-Off Contracts will be between the relevant Other Purchaser and the relevant Provider.  
(G) This Agreement is intended to regulate the relationship between the Parties and aims to clearly set out the responsibilities of each of the Parties and the intended basis of their relationship in relation to the DPS. The Parties acknowledge that the acceptance of such responsibilities and the mutual obligations and benefits set out in this Agreement shall be sufficient consideration to constitute a legally binding agreement.
IT IS AGREED AS FOLLOWS:
1. DEFINITIONS AND INTERPRETATION
In this Agreement:

1.1 The following expressions have the following meanings, unless inconsistent with the context:
	“Agreement”
	means this partnership agreement between WSCC and the Partner;  

	“Authorised Officer”
	means the authorised representative(s) of each Party as specified in clause 13 (Notices) (or any other person as may be appointed by either Party at any time, and notified in writing to the other Party), who shall to undertake the roles set out in clause 12 (Management of this Agreement);

	“Business Day”
	means any day other than a Saturday or Sunday on which banks are open for domestic business in the City of London;

	“Call-Off Contract(s)”
	means a call-off contract (being either an individual placement agreement or block contract in substantially the form set out in the DPS Agreement) for the provision of Services between WSCC or any Other Purchaser and a Provider;

	“CEDR”
	has the meaning given in clause 11.1; 

	“Commencement Date”
	means the date of this Agreement; 

	“Confidential Information”
	means:

a) any information relating to the business, products, affairs and finances of the relevant Party, which is for the time being confidential to the relevant Party;
b) trade secrets including, without limitation, technical data and know-how relating to the business of the relevant Party or any of its suppliers, clients, customers, agents, distributors; and/or
c) management information, or any other information, in respect of which the Parties agree that disclosure would, or would be likely to, prejudice the commercial interests of any person;

	“Creating Party”
	has the meaning given in clause 16.3; 

	“Data Protection Legislation”
	means the Privacy and Electronic Communications (EC Directive) Regulations 2003, the Regulation of Investigatory Powers Act 2000, the Investigatory Powers Act 2016, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000, the Data Protection Act 2018 and the General Data Protection Regulation, together with any Law implemented in connection with or replacement of such Law, including guidance, codes of practice and other publications issued by the Supervisory Authority;

	“DPS” 
	has the meaning given in Recital (A);

	“DPS Agreement”
	means the dynamic purchasing system agreement for independent alternative provision services in place between WSCC and the Providers;  

	“Exempt Information”
	means any information or class of information relating to this Agreement which may fall within an exemption to disclosure under the FOI Legislation; 

	“First Party”
	has the meaning given in clause 8.1;

	“FOI Legislation”
	means the Freedom of Information Act 2000, the Environmental Information Regulations 2004, the Data Protection Legislation and any codes of practice and guidance made pursuant to the same as amended or replaced from time to time;

	“Force Majeure”
	means war, natural flood, exceptionally adverse weather conditions, strike or lockout, civil disorder, act of God, power cuts or delays or other wholly exceptional events outside the control of the Parties which could not have reasonably been foreseen or avoided but such term shall exclude a pandemic and any measures required by a regulatory authority in response to a pandemic;

	“General Data Protection Regulation”
	means Regulation (EU) 2016/679 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC;



	“Information Request”
	means a request for information received under the FOI Legislation relating to this Agreement or the DPS; 

	“Intellectual Property Rights”
	means rights in patents, trademarks, service marks, design rights (whether registrable or otherwise), applications for any of the foregoing, copyright (including rights in software), database rights, know-how, trade secrets, confidential business information, trade or business names and any similar or analogous rights to any of the above, whether arising or granted under the laws of England or of any other jurisdiction; 

	“Law(s)”
	means any applicable Act of Parliament, sub-ordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978, exercise of the Royal Prerogative, enforceable community right within the meaning of Section 2 of the European Communities Act 1972, bye-law, regulatory policy, guidance or industry code, judgement of a relevant court of law, or directives or requirements of any regulatory body by which the Parties are bound to comply;

	“Material Breach” 
	for the purposes of clause 8.1, means a breach (including an anticipatory breach) by the Second Party which is:

a) not minimal or trivial in its consequences to the First Party; or 

b) serious in the widest sense of having a serious effect on the benefit which the First Party would derive from a substantial portion of this Agreement,
and in deciding whether any breach is material no account shall be taken as to whether it occurs by some accident, mishap, mistake or misunderstanding;

	“Materials”
	has the meaning given in clause 16.1; 

	“Mediation Notice”
	has the meaning given in clause 11.1; 

	“Other Purchaser(s)”
	has the meaning given in Recital (F);

	“Personal Data”
	shall have meaning given in the Data Protection Legislation;

	“Prohibited Act”
	means where a Party, its employees or anyone acting on its behalf do any of the following:
a) offers, gives or agrees to give to anyone any inducement or reward in respect of this Agreement or any other contract with the other Party; 

b) commits an offence under the Bribery Act 2010 or any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning the legislation; 

c) commits an offence under Section 117(2) of the Local Government Act 1972; or

d) commits any fraud in connection with this Agreement or any other contract with the other Party whether alone or in conjunction with members or employees of the other Party;

	“Providers”
	means the providers who have been appointed to the DPS as potential providers of Services and who have a DPS Agreement in place; 

	“Second Party”
	has the meaning given in clause 8.1; 

	“Services”
	has the meaning given in Recital (A); 

	“Start Date”
	has the meaning given in clause 3.2; 

	“Supervisory Authority”
	means the office of the regulator appointed in the United Kingdom as the data protection supervisory authority, known currently as the Information Commissioner’s Office;

	“Term”
	has the meaning given in clause 3.1; and 

	“Termination Date”
	means the date of termination of this Agreement by operation of law or in accordance with its terms, including a termination pursuant to clause 3 (Term of Agreement).


1.2 References to any statute or statutory provision, governmental policy or guidance (including any EU Instrument) shall, unless the context otherwise requires, be construed as including references to such statute, provision, policy or guidance as amended, consolidated, extended, re-enacted or replaced and will include any orders, regulations, instruments or other subordinate legislation made under the relevant statute or statutory provision.
1.3 The headings and sub-headings in this Agreement are inserted for convenience only and shall not affect the construction of this Agreement.
1.4 Words importing one gender include all other genders and words importing the singular include the plural and vice versa.
1.5 A reference in this Agreement to any clause is, except where it is expressly stated to the contrary, a reference to a clause of this Agreement.
1.6 Words preceding “include”, “includes”, “including” and “included” shall be construed without limitation by the words which follow those words unless inconsistent with the context.
1.7 No rule of construction shall apply to the disadvantage of a Party because that Party was responsible for the preparation of this Agreement or any part of it.
2. OVERRIDING PRINCIPLES 

2.1 The Parties agree to work together and agree to adopt the following principles for working together in relation to the DPS: 
2.1.1 To collaborate and co-operate to ensure that activities are delivered and actions taken as required e.g. delivering on the West Sussex SEND Strategy;

2.1.2 To be accountable - take on, manage and account to each other for performance of the respective roles and responsibilities set out in this Agreement regarding the commissioning of independent alternative provision;

2.1.3 To be open - communicate openly about major concerns, issues or opportunities relating to the DPS;

2.1.4 To learn, develop and seek to achieve the DPS’s full potential. Share information, experience, work collaboratively to identify best practice to support children, young people and their families, eliminate duplication of effort, mitigate risk and reduce cost;

2.1.5 To adopt a positive outlook - behave in a positive, proactive manner in supporting WSCC services to children, young people and their families;

2.1.6 To adhere to statutory requirements and best practice. Comply with applicable Laws and standards (including the Public Contracts Regulations 2015, the Data Protection Legislation and the FOI Legislation);

2.1.7 Not to commission more than sixteen (16) hours of Services per week with a Provider who is not regulated by Ofsted;

2.1.8 To act in a timely manner;

2.1.9 To manage stakeholders effectively; and  
2.1.10 To act in good faith to support achievement of the aims and objectives of this Agreement and to comply with the above principles.

2.2 The Parties shall undertake their respective roles and responsibilities as set out in clause 5 (WSCC Obligations) and clause 6 (Partner Obligations) below. 
2.3 Each Party shall ensure that sufficient and appropriately qualified resources are available and authorised to fulfil the objectives of this Agreement. 
3. TERM OF AGREEMENT

3.1 This Agreement shall come into force on the Commencement Date and shall terminate upon the earlier of:
3.1.1 the expiration or the termination of the DPS. For the avoidance of doubt, if the DPS is further extended in accordance with its terms, then this Agreement shall automatically continue;
3.1.2 subject to clause 3.3, termination by either Party at any time on giving at least six (6) months’ written notice to the other Party; or  
3.1.3 termination of this Agreement in accordance with its terms, 
the duration from the Commencement Date to the Termination Date being “the Term” of this Agreement.

3.2 The Partner anticipates using the DPS to purchase Services from 1 September 2021 (“the Start Date”). 

4. USE OF THE DPS
4.1 As an Other Purchaser, the Partner may (in accordance with the terms and conditions of the DPS) use the DPS to call-off Services from the Providers. 
4.2 The DPS allows the Partner to call-off Services from Providers under the DPS by contracting directly with those Providers. Such Call-Off Contracts shall incorporate (by reference or otherwise) the same or substantially the same terms and conditions contained in the DPS Agreement (but not including any terms which are expressly or specifically limited or applicable to the establishment or operation of the DPS and the provisions of Clause 6 (Other Purchasers) of the DPS Agreement). Any non-substantial amendments to the terms and conditions agreed between the Partner and the relevant Provider shall be clearly set out in such Call-Off Contracts. For the avoidance of doubt, any such non-substantial amendments shall apply only to the Call-Off Contract between the Partner and the relevant Provider and shall not purport to vary the terms of the DPS Agreement, any of the other Call-Off Contracts between WSCC or any Other Purchasers and the Provider or any other arrangements under the DPS. 
4.3 The Partner acknowledges and agrees that:
4.3.1 WSCC offers no warranty or assurances and gives no advice to the Partner in connection with: 

a) the use or suitability for use of the DPS by the Partner for the procurement of Services; 

b) any other aspect of the DPS, the DPS Agreement or any Call-Off Contract(s). 

4.3.2 the Partner must seek its own advice in relation to the DPS and any Call-Off Contract(s) and, in particular, with respect to the Public Contracts Regulations 2015 and shall be entitled to seek advice from WSCC in accordance with Schools Standing Orders on Procurement and Contract. The Partner shall be responsible for satisfying itself that its entry into any Call-Off Contract for Services with a Provider under the DPS does not breach the Public Contracts Regulations 2015; 
4.3.3 the Partner assumes sole responsibility for its own use of the DPS; and 
4.3.4 the Partner is responsible for the exercise and observance of its own legal, regulatory and vires obligations. 

Consent to use DPS
4.4 The terms of the DPS require the Partner to obtain the written consent of WSCC (which consent WSCC may in its absolute discretion refuse) to use the DPS for the purchase of Services. 

4.5 WSCC hereby gives its consent for the Partner to use the DPS for the purchase of Services from the Start Date and acknowledges that such consent may only be withdrawn if this Agreement is terminated at any time in accordance with its terms. 
4.6 The Parties acknowledge and agree that: 
4.6.1 each Party will enter into their own Call-Off Contracts for individual Services directly with the selected Provider and there will be no direct contractual relationship between WSCC and the Partner for the provision of Services procured by each Party under the DPS; 
4.6.2 WSCC shall use reasonable endeavours to ensure that all Providers admitted to the DPS have met the minimum requirements as set out in the procurement documents for the DPS selection process BUT this Agreement is not a contract for the supply of goods and services, and WSCC does not offer any representation, warranty or guarantee to the Partner in respect of the financial, technical or legal standing, the resource or other aspects of the Providers with whom the Partner may enter into a Call-Off Contract(s) under the DPS; and 
4.6.3 the Partner cannot bring any claim against WSCC in respect of the purchase of Services by the Partner under the terms and conditions of the DPS.
Call-Off Contracts

4.7 The Partner acknowledges and agrees that: 
4.7.1 the Partner is solely responsible for exercising its rights and performing its obligations and for managing its relationship with the Provider(s) under the terms of the Call-Off Contract(s);
4.7.2 the Partner is responsible for enforcing the terms and conditions of the Call-Off Contract(s) against the Provider(s);   
4.7.3 the Partner shall not by any act or omission cause WSCC to be in breach of the DPS Agreement;

4.7.4 WSCC shall not in any circumstances be liable to the Partner or to the Provider(s) for any act or omission of the Partner or the Provider(s) under or in connection with the terms of the Call-Off Contract(s), including without limitation in connection with any obligations relating to payment for services  or in connection with the delivery of any services required to be provided by the Provider to the Partner; and 
4.7.5 without prejudice to clause 4.7.4, the Partner shall notify WSCC in the event of any significant dispute between the Partner and the Provider and WSCC and the Partner shall discuss and agree any assistance that it is appropriate for WSCC to provide to the Partner.    
No Liability 
4.8 Subject to clause 4.7.5, WSCC shall have no liability to the Partner in respect of any costs or losses incurred by the Partner howsoever arising in connection with the Partner’s use of the DPS and the Partner’s entry into a Call-Off Contract(s) with a Provider(s) under the terms of the DPS and the Partner shall do so at its own cost and risk. 

5. WSCC OBLIGATIONS 

5.1 WSCC shall: 
5.1.1 run and manage the procurement process to appoint Providers to the DPS;  
5.1.2 without prejudice to clause 4, ensure that the contract and tender documents make appropriate provision to enable the Partner to access Services from the Providers under the DPS;

5.1.3 make available to the Partner, upon reasonable request, reasonable information relating to the procurement and selection process of any Providers successfully appointed to the DPS; 
5.1.4 where it is reasonable practicable to do so, discuss any non-material variations that affect the service specifications under the DPS Agreement, or any other non-material amendments that WSCC proposes to make to the DPS Agreement, with the Partner’s Authorised Officer and provide the Partner with a reasonable opportunity to provide comments on such variations and amendments and, in good faith, consider any comments raised by the Partner’s Authorised Officer regarding the same; 
5.1.5 discuss any material amendments that WSCC proposes to make to the DPS Agreement with the Partner’s Authorised Officer and provide the Partner’s Authorised Officer with a reasonable opportunity to provide comments on such variations and amendments and, in good faith, consider any comments raised by the Partner’s Authorised Officer regarding the same; and  
5.1.6 communicate all changes and variations relating to the DPS to the Providers and the Other Purchasers. 
6. PARTNER OBLIGATIONS
6.1 The Partner shall:

6.1.1 from the Start Date, where it decides to use the DPS to procure Services, use the DPS in accordance with the agreed call-off processes set out in the DPS documentation (including the DPS Agreement), provided that the Partner shall be entitled to use other appropriate methods for the procurement of services outside the DPS at its sole discretion; 
6.1.2 ensure that all Call-Off Contracts entered into with Providers for the Services meet the requirements of clause 4.2; 

6.1.3 comply with any reasonable requests from WSCC to liaise with WSCC representatives in relation to any Call-Off Contracts awarded by the Partner under the DPS; and
6.1.4 manage the Services in accordance with the terms of this Agreement, including compliance with all applicable Laws, bye-laws and the requirements of any governmental or regulatory authority.

7. INSURANCE, INDEMNITIES AND LIABILITIES 
7.1 The Parties shall procure that they each have sufficient insurance cover or equivalent arrangements, including public liability insurance, employer’s liability insurance and professional indemnity insurance to meet their legal obligations and liabilities under this Agreement and the DPS (including all Call-Off Contracts), not only for themselves but also for their respective employees and contractors. The Parties shall discuss and agree whether any of the Partner’s required insurances are covered by the insurances that WSCC has in place. 
7.2 At WSCC’s request, the Partner shall indemnify WSCC and keep the WSCC indemnified against any and all damages, costs, losses, claims, actions, proceedings and other liabilities whatsoever incurred by WSCC as a result of:
7.2.1 a breach by the Partner of this Agreement or of any of the Partner’s Call-Off Contracts; or 

7.2.2 the Partner’s use of the DPS, including any claims that the Partner has not complied with the Public Contracts Regulations 2015, 
save where such damages, costs, losses, claims, actions, proceedings or other liabilities are brought against or suffered by WSCC due to the negligence of WSCC or of its officers, employees, sub-contractors, or agents (excluding the Partner). 
7.3 Except as otherwise provided in this Agreement, the Parties shall each bear their own costs and expenses incurred in complying with their respective obligations under this Agreement, the DPS and any Call-Off Contracts. 

7.4 Both Parties shall be responsible for any and all liabilities, charges and costs incurred by them under their own Call-Off Contracts with Providers.    

7.5 Each Party shall, at all times, take all reasonable steps to minimise and mitigate any loss or damage for which the relevant Party is entitled to bring a claim against the other Party under this Agreement.

8. TERMINATION

8.1 Either Party (for the purposes of this clause 8.1, “the First Party”) may terminate this Agreement with immediate effect by the service of written notice on the other Party (for the purposes of this clause 8.1, “the Second Party”) in the following circumstances:

8.1.1 if the Second Party commits a Material Breach of this Agreement which in the opinion of the First Party (acting reasonably) is not capable of remedy;

8.1.2 if the Second Party commits a Material Breach of this Agreement, which in the opinion of the First Party (acting reasonably) is capable of remedy, the First Party may only terminate this Agreement under this clause 8.1.2 if the Second Party has failed to remedy the breach within twenty eight (28) days (or such other period as may be specified by the First Party) of receipt by the Second Party of a notice from the First Party to do so;

8.1.3 the Second Party, or anyone acting on the Second Party’s behalf, commits a Prohibited Act; or
8.1.4 the Second Party repeatedly breaches any of the terms of this Agreement in such a manner as to reasonably justify (in the opinion of the First Party (acting reasonably)) that its conduct is inconsistent with it having the intention or ability to give effect to the terms of this Agreement.
8.2 The clauses in this Agreement which expressly or impliedly have effect after termination will continue to be enforceable notwithstanding termination.
8.3 From the date of termination the Partner shall no longer be entitled to use the DPS to call-off Services. 
8.4 Termination of this Agreement for any reason shall not affect any rights or liabilities which have accrued prior to the Termination Date, including under any Call-Off Contracts which have been entered into under the DPS.
9. VARIATION

This Agreement may be varied by the Parties at any time by the prior agreement of both Parties in writing. 
10. INTERNAL DISPUTE RESOLUTION 12tc "
INTERNAL DISPUTE RESOLUTION" \l 1

10.1 The Parties undertake and agree to pursue a positive approach towards dispute resolution which seeks (in the context of this arrangement) to identify a solution at the lowest operational level that is appropriate to the subject of the dispute, and which avoids legal proceedings and maintains a strong working relationship between the Parties.
10.2 In the event of any dispute or difference between the Parties relating to this Agreement which it has not been possible to resolve in accordance with clause 10.1 within a reasonable period of time, or either Party otherwise elects to refer a matter to dispute resolution, the matter shall be dealt with in accordance with clause 11 (External Dispute Resolution).
11. EXTERNAL DISPUTE RESOLUTIONtc "19
EXTERNAL DISPUTE RESOLUTION" \l 1
11.1 In the event of a dispute between the Parties which has not been resolved pursuant to clause 10.1, the Parties will attempt to settle it by mediation in accordance with the model mediation procedures published by the Centre for Effective Dispute Resolution, CEDR Solve (“CEDR”) at the time that the dispute is referred to mediation. To initiate mediation, the initiating Party must give notice in writing (“the Mediation Notice”) to the other Party.
11.2 The Parties will seek to agree the appointment of a mediator but, failing agreement within twenty eight (28) days of the service of the Mediation Notice, either Party may ask CEDR to appoint a mediator.
11.3 Any dispute which is not resolved within thirty (30) days after the appointment of the mediator shall be considered unresolved and either Party may commence formal proceedings against the other thereafter.
11.4 Nothing in this clause 11 or clause 10 (Internal Dispute Resolution) shall prevent either Party from seeking injunctive relief at any time.
12. MANAGEMENT OF THIS AGREEMENT
12.1 The Partner shall nominate an Authorised Officer, who shall be the main point of contact for WSCC and shall be responsible for representing the Partner and liaising with WSCC’s Authorised Officer in connection with this Agreement.
12.2 WSCC shall also nominate an Authorised Officer, who shall be the main point of contact for the Partner and shall be responsible for representing the WSCC and liaising with the Partner’s Authorised Officer in connection with this Agreement.
12.3 The Authorised Officers shall be responsible for taking any decisions required under or pursuant to this Agreement, but it should be noted that any changes to the requirements of this Agreement will be subject to a written variation to this Agreement pursuant to clause 9 (Variation).  
13. NOTICES

13.1 All notices given under this Agreement shall be in writing and all notices or written instructions to be given under the terms of this Agreement shall be served by sending the same by first class post, by hand or by e-mail to the details below:
	To Partner: 

To WSCC: 
	[RELEVANT DETAILS TO BE INCLUDED]
SEND Contracts and Commissioning Manger
West Sussex County Council 

1st Floor Post Point 1.27, Centenary House

Durrington Lane

Worthing 

BN13 2QB

E-mail: alternativeprovisionreports@westsussex.gov.uk



13.2 Either Party may change its nominated individual, address or email by prior notice to the other Party.
13.3 Notices given by post shall be effective three (3) Business Days after posting. 
13.4 Notices delivered by hand shall be effective upon delivery if delivered on a Business Day between the hours of 9am and 5pm, or on the next Business Day if delivered after 5pm and before 9am.

13.5 Notices given by e-mail shall be deemed to have been received within two (2) hours after sending if sent on a Business Day between the hours of 9am and 5pm, or on the next Business Day at 11am if delivered after 5pm and before 9am.
14. INFORMATION AND CONFIDENTIALITY16tc "
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14.1 Subject to clause 14.2, the Parties shall keep confidential any Confidential Information relating to this Agreement and shall use all reasonable endeavours to prevent their officers, employees, sub-contractors and agents from making any disclosure to any person of any Confidential Information relating to this Agreement.
14.2 Clause 14.1 shall not apply to:
14.2.1 any disclosure of information that is reasonably required by persons engaged in the performance of their obligations under this Agreement;
14.2.2 any matter which a Party can demonstrate is already generally available and in the public domain other than as a result of a breach of this clause 14;
14.2.3 any disclosure required to enable a determination to be made under clause 11 (External Dispute Resolution);
14.2.4 any disclosure which is required by any Law (including any order of a court of competent jurisdiction), any Parliamentary obligation or the rules of any stock exchange or governmental or regulatory authority having the force of law. However, where a disclosure is requested pursuant to the FOI Legislation the Parties agree that the provisions of clause 15 shall apply to any such disclosure;
14.2.5 any disclosure of information which is already lawfully in the possession of the receiving Party prior to its disclosure by the disclosing Party; or
14.2.6 any disclosure by a Party to a department, office or agency of the Government.
14.3 Where disclosure is permitted under clause 14.2, the Parties shall endeavour to ensure that the recipients of the information shall be placed under the same obligation of confidentiality as that contained in this Agreement by the disclosing Party, although the Parties acknowledge that this may not always be possible.
15. FREEDOM OF INFORMATION
15.1 The Parties recognise that each of them are public authorities as defined by the FOI Legislation and that information relating to this Agreement may be the subject of an Information Request. Both Parties acknowledge their respective duties under the FOI Legislation and hereby confirm that they will comply with their respective obligations and duties under the FOI Legislation.

15.2 The Parties shall assist each other in complying with their respective obligations under the FOI Legislation, including but not limited to reasonable assistance without charge, in gathering information to enable the receiving Party to respond to an Information Request.
15.3 Either Party shall be entitled to disclose any information relating to this Agreement in response to an Information Request, save that in respect of any Information Request which is in whole or part a request for Confidential Information or Exempt Information, where reasonably practicable (but subject always to clause 14), the following procedure shall apply:
15.3.1 the Party which receives the Information Request shall circulate the Information Request and shall discuss it with the other Party; 
15.3.2 the Party which receives the Information Request shall in good faith consider any representations raised by the other Party when deciding whether to disclose the Confidential Information or the Exempt Information; and

15.3.3 the Party which receives the Information Request shall not disclose any Confidential Information or Exempt Information beyond the disclosure required by the FOI Legislation without the consent of the Party to which it relates.

15.4 Where a Party receives an Information Request which should have been directed to the other Party, the receiving Party shall promptly (and in any event within two (2) Business Days) refer that Information Request to the other Party.

15.5 The Parties acknowledge and agree that any decision made by a Party which receives an Information Request as to whether to disclose information relating to this Agreement pursuant to FOI Legislation is solely the decision of that Party. A Party will not be liable to the other Party for any loss, damage, harm or detrimental effect arising from or in connection with the disclosure of information in response to an Information Request.
16. DATA PROTECTION AND INFORMATION SHARING 
16.1 The Parties shall at all times comply with all applicable requirements of the Data Protection Legislation.

16.2 Each Party acknowledges and agrees that it does not intend to transfer/share any Personal Data to/with the other Party under this Agreement. 
16.3 If, at any time, either Party believes that it is necessary to transfer/share any Personal Data to/with the other Party, both Parties agree that prior to any such transfer they shall enter into a data sharing agreement (in the form of the data sharing agreement found at Schedule 10 to the DPS Agreement) to set out the Parties’ obligations in relation to any Personal Data which may be transferred/shared between the Parties.

16.4 In addition to any information relating to the Providers and/or the Call-Off Contracts which the Parties have agreed to share pursuant to the terms of this Agreement (which, for the avoidance of doubt, is not intended to include any Personal Data), the Parties have also agreed that they will share certain other information relating to the Providers (which, for the avoidance of doubt, is not intended to include any Personal Data), including, but not limited to:

16.4.1 WSCC sharing information with the Other Purchasers relating to the procurement and selection process of Providers who are successfully appointed to the DPS, including sharing the relevant requests to participate and the outcomes of the evaluation of the requests to participate against the selection criteria; 
16.4.2 WSCC informing the Other Purchasers where WSCC has requested security in the form of a bond or a parent company guarantee from a Provider who has been successfully appointed to the DPS (including the underlying reasons for such a requirement) and WSCC informing the Other Purchasers of any changes to such security requested by WSCC during the life of the DPS, along with the underlying reasons for any such changes;   

16.4.3 WSCC informing the Other Purchasers if a Provider notifies it that:

(a) there are changes to the Provider’s registration status with any regulatory body or any changes to, or restriction placed upon, the approval of the Provider or any of the Provider’s establishments on the DPS by any regulatory body; 

(b) it ceases to hold any other consents that are necessary in order for the Provider to deliver the Services; or 

(c) the rating of any of the Provider’s establishments on the DPS changes;  

16.4.4 WSCC informing the Other Purchasers where a Provider and/or any of the Provider’s establishments is/are suspended from the DPS in accordance with the terms of the DPS Agreement; and 
16.4.5 WSCC sharing information resulting from the processes followed by WSCC pursuant to Schedule 6 (Fee Management Schedule) of the DPS Agreement to monitor prices/costs and to deal with any fee uplift requests from Providers. 

17. INTELLECTUAL PROPERTY 18tc "
INTELLECTUAL PROPERTY" \l 1

17.1 Unless otherwise agreed, the Parties will not acquire any right, title or interest in or to the Intellectual Property Rights of the other Party existing at the date of this Agreement. For the avoidance of doubt, to the extent that they are owned by WSCC, WSCC shall retain all Intellectual Property Rights in any and all documents, information, drawings, designs, databases, reports, data or other materials in any format (“the Materials”) relating to the DPS existing at the date of this Agreement.
17.2 WSCC hereby grants to the Partner a royalty-free, non-exclusive licence to use the Materials relating to the DPS existing at the date of this Agreement, solely for the purposes of this Agreement, for the Term. 
17.3 The Parties agree that any Intellectual Property Rights in any Materials created by any Party (“the Creating Party”) during the Term for use in relation to this Agreement shall vest in the Creating Party. 

17.4 The Creating Party hereby grants to the other Party a royalty-free, non-exclusive licence to use the Materials referred to in clause 17.3, and any associated Intellectual Property Rights, solely for the purposes of this Agreement and associated projects for the Term. 
18. FORCE MAJEURE

18.1 A Party shall be relieved from its obligations under this Agreement only to the extent that by reason of an event of Force Majeure it is not able to perform its obligations under this Agreement. During the continuance of an event of Force Majeure neither Party shall be entitled to any compensation or other payment by reason of the occurrence or the continuance of an event of Force Majeure.
18.2 Should an event of Force Majeure continue for more than thirty (30) Business Days this Agreement may be terminated by either Party on the giving of five (5) Business Days’ notice and the relevant provisions of clause 8 (Termination) shall apply (and a reasonable time for exit shall be agreed between the Parties). 
19. SEVERABILITY20tc "
SEVERABILITY" \l 1

19.1 If, at any time, any clause (or any part of a clause) of this Agreement is found by any court, tribunal or administrative body of competent jurisdiction to be wholly or partly illegal, invalid or unenforceable in any respect:
19.1.1 that shall not affect or impair the legality, validity or enforceability of any other provision of this Agreement; and
19.1.2 the Parties shall in good faith amend this Agreement to reflect as far as possible the spirit and intention behind that illegal, invalid or unenforceable provision to the extent that such spirit and intention is consistent with the laws of that jurisdiction and so that the amended Agreement complies with the laws of that jurisdiction.
20. SUCCESSORS AND ASSIGNMENT21tc "
SUCCESSORS" \l 1

20.1 This Agreement shall be binding upon, and shall endure to the benefit of, each Party’s successors and its permitted assigns (if any) as detailed in this Agreement.
20.2 Save as set out in clause 20.1 neither Party shall assign, sub-contract, novate or in any way dispose of this Agreement or any part of it without the prior written approval of the other Party.
21. WAIVER

No forbearance or delay by either Party in enforcing its respective rights will prejudice or restrict the rights of that Party and no waiver of any such rights or of any breach of any contractual terms will be deemed to be a waiver of any other right or of any later breach. 

22. STATUTORY DUTY

The Parties acknowledge that nothing in this Agreement will prevent them from carrying out their respective statutory duties and responsibilities or unduly restrict the decisions to be made with regard to their respective functions.
23. RELATIONSHIP OF PARTIES24tc "
RELATIONSHIP OF PARTIES" \l 1

23.1 Each Party is a separate legal entity and nothing contained in this Agreement shall be construed to imply that there is any relationship between them of partnership or principal/agent or of employer/employee.

23.2 Neither Party shall have any right or authority to act on behalf of the other Party nor to bind the other Party by contract or otherwise, except to the extent expressly permitted by the terms of this Agreement or as agreed by the Parties.

24. THIRD PARTY RIGHTS25tc "
THIRD PARTY RIGHTS" \l 1

The Parties agree that they do not intend that any third party which may benefit from this Agreement shall have any rights of enforcement under the terms of the Contracts (Rights of Third Parties) Act 1999.

25. BRANDING AND PUBLICITY
25.1 The DPS tender documentation shall make it clear that the DPS is run by WSCC and that the Partner is a school in West Sussex, entitled to purchase Services from Providers under the DPS by contracting directly with the Providers.
25.2 The Parties shall use all reasonable endeavours to ensure that any formal public statements made by them regarding their activities in relation to the DPS shall only be made after consultation with the other. The Parties shall ensure that they only speak on behalf of their organisation when making any public statements regarding the DPS unless agreed otherwise with the other Party in writing.  
26. ENTIRE AGREEMENT27tc "
ENTIRE AGREEMENT" \l 1

26.1 This Agreement and all documents referred to in this Agreement, set forth the entire agreement between the Parties with respect to the subject matter covered by them, and supersede and replace all prior communications, representations (other than fraudulent representations), warranties, stipulations, undertakings and agreements whether oral or written between the Parties.  
26.2 Each Party acknowledges that it does not enter into this Agreement in reliance on any warranty, representation or undertaking other than those contained in this Agreement and that its only remedies are for breach of this Agreement, provided that this shall not exclude any liability which either Party would otherwise have to the other in respect of any statements made fraudulently by or on behalf of it prior to the date of this Agreement.
27. GOVERNING LAW AND JURISDICTION28tc "
LAW OF AGREEMENT OR JURISDICTION" \l 1

This Agreement shall be governed by, and construed in accordance with, the Laws of England and Wales, and the Parties submit to the exclusive jurisdiction of the courts of England and Wales.

This Agreement has been signed by the Parties or their duly authorised representatives on the date first set out above.
	Signed for and on behalf of WEST SUSSEX COUNTY COUNCIL by:

	

	Signature:
	...................................................................

	Name:
	...................................................................

	Position:
	...................................................................

	
	

	
	

	Signed for and on behalf of [INSERT NAME] by:

	

	Signature:
	...................................................................

	Name:
	...................................................................

	Position:
	...................................................................
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